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(i) A Federal or State governmental
plan, which is a plan providing medical
care that is established or maintained
for its employees by the Government of
the United States, by the government
of any State or political subdivision of
a State (including a county or local
government), or by any agency or in-
strumentality or any of the foregoing,
including a health benefits plan offered
under 5 U.S.C. 89 (the Federal Em-
ployee Health Benefit Plan (FEHBP)).

(ii) A collectively bargained plan,
which is a plan providing medical care
that is established or maintained under
or by one or more collective bargaining
agreements.

(iii) A church plan, which is a plan
providing medical care that is estab-
lished and maintained for its employ-
ees or their beneficiaries by a church
or by a convention or association of
churches that is exempt from tax under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501).

(iv) Any of the following plans:

(A) An account-based medical plan
such as a Health Reimbursement Ar-
rangement (HRA) as defined in Internal
Revenue Service Notice 2002-45, 2002-28
I.R.B. 93.

(B) A health Flexible Spending Ar-
rangement (FSA) as defined in Internal
Revenue Code (Code) section 106(c)(2).

(C) A health savings account (HSA)
as defined in Code section 223.

(D) An Archer MSA as defined in
Code section 220, to the extent they are
subject to ERISA as employee welfare
benefit plans providing medical care
(or would be subject to ERISA but for
the exclusion in ERISA section 4(b), 29
U.S.C.1003(b), for governmental plans
or church plans).

[656 FR 40320, June 29, 2000, as amended at 68
FR 50856, Aug. 22, 2003; 70 FR 4721, Jan. 28,
2005; 76 FR 21562, Apr. 15, 2011]

§422.107 Special needs plans and dual-
eligibles: Contract with State Med-
icaid Agency.

(a) Definition. For the purpose of this
section, a contract with a State Med-
icaid agency means a formal written
agreement between an MA organiza-
tion and the State Medicaid agency
documenting each entity’s roles and re-
sponsibilities with regard to dual-eligi-
ble individuals.

§422.107

(b) General rule. MA organizations
seeking to offer a special needs plan
serving beneficiaries eligible for both
Medicare and Medicaid (dual-eligible)
must have a contract with the State
Medicaid agency. The MA organization
retains responsibility under the con-
tract for providing benefits, or arrang-
ing for benefits to be provided, for indi-
viduals entitled to receive medical as-
sistance under title XIX. Such benefits
may include long-term care services
consistent with State policy.

(c) Minimum contract requirements. At
a minimum, the contract must docu-
ment—

(1) The MA organization’s responsi-
bility, including financial obligations,
to provide or arrange for Medicaid ben-
efits.

(2) The category(ies) of eligibility for
dual-eligible beneficiaries to be en-
rolled under the SNP, as described
under the Statute at sections 1902(a),
1902(f), 1902(p), and 1905.

(3) The Medicaid benefits covered
under the SNP.

(4) The cost-sharing protections cov-
ered under the SNP.

(5) The identification and sharing of
information on Medicaid provider par-
ticipation.

(6) The verification of enrollee’s eli-
gibility for both Medicare and Med-
icaid.

(7) The service area covered by the
SNP.

(8) The contract period for the SNP.

(d) Date of Compliance. (1) Effective
January 1, 2010—

(i) MA organizations offering a new
dual-eligible SNP must have a State
Medicaid agency contract.

(ii) Existing dual-eligible SNPs that
do not have a State Medicaid agency
contract—

(A) May continue to operate through
the 2012 contract year provided they
meet all other statutory and regu-
latory requirements.

(B) May not expand their service
areas during contract years 2010
through 2012.

(2) [Reserved]

[73 FR 54248, Sept. 18, 2008, as amended at 76
FR 21563, Apr. 15, 2011]
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